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OP1 NI ON

This appeal is nmade pursuant to section 256661/
of the Revenue and Taxation Code from the action of the
Franchi se Tax Board on the protest of westlake Petrol eum
Inc., against proposed assessnents of additional fran-
chise tax in the anounts of $9,627, $7,179, and $10, 952
for the incone years ended June 30, 1979, June 30, 1980,
and June 30, 1981, respectively.

1/ Unfess otherw se specified, all section references
are to sections of the Revenue and Taxation Code as in
effect for the income years in issue.
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The issue on appeal is whether respondent
correctly determned that interest incone received by
appel | ant was business incone subject to apportionment.

~ During the income years at issue, appellant, a
corporation domciled in the State of \Wshington, was
engaged in the petrol eum product resale business through-
out the Western United States. Although appellant's pri-
mary source of income was the sale of petroleum products,
it'also received interest incone from both |ong-and
short-term investments. During the appeal years,  appel-
lant filed its California returns on a unitary basis. but
characterized all of the interest income it received as
nonbusi ness income specifically allocable to its conmmer-
cial domcile in Wshington. “Upon review of the returns,
respondent determned that the interest income fromthe
above-described investnents was business income subject
to apportionnent. The appropriate assessnents were
issued, appellant's subsequent protest was denied, and

this appeal foll owed.

o The issue on appeal is governed by the Uniform
Division of Incone for Tax Purposes Act (UDITPA) contained '
in sections 25120-25139. Section 25120 defines "business

i ncome” and "nonbusiness incone" as follows:

(a) "Business income" neans incone arising
from transactions and activity in the regular
course of the taxpayer's trade or business and
i ncl udes income from tangi ble and intangible
property if the acquisition, managenent, and
di sposition of the property constitute integra
Barts of the taxpayer's regular trade or

usi ness operations.

* % *

(d) "Nonbusiness income" means all incone
ot her than business incomne.

Respondent's determ nation as to the character
of income to a business is presuned correct and it is the
burden of the tax?ayer to prove error in that determ na-
tion. (Appeal of Johns-Manville Sales Corporation, Cal.
St. Bd. of Equal., Aug. 17, I1983.) An unsupported state-
ment by a taxpayer that the transaction or activity which
.gave rise to the incone did not arise in the regular
course of the taxpayer's trade or business or that it did
not acquire, manage, and dispose of an intangible in a
manner that made It an integral part of its unitary
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operation is insufficient to satisfy its burden of proof.
(See Appeal of Joy World Corporation, Cal. St. Bd. of
Equal ., June 29, 1I98Z.)

_ Wi | e aBpe[Iant detailed some of the sources of
Its acknow edged business incone, the only evidence pre-
sented to support its claimto any nonbusiness income was
the statement that: "[ilncluded as non-busi ness incone
Is interest income which is earned on certain nonies
which are invested in Wshington, such nonies not be|ng a
part of the unitary business of the taxpayer." (App. Br.
at 3.) Appellant apparently reaches.this conclusion by a
conmon pre-UDI TPA argunent that since aﬂpetlant was in
the petrol eum business, it was not in the investnent
business.  Since appellant was not in the investment
business, it argues that all income frominvestnents was
nonbusi ness incone specifically all ocable to appellant's
comrercial domcile in the State of Washington. Since
t he epactFFnt of UDHIﬁ?, t#JS é|nﬁjof ngson|ng Pasfbeen
specifically rejected by this board. ee Aggea 0
St andard C)Y Company of California, Cal. St. . 0

e Equal., Mar. 2, 1983.)

_ The crucial inquiry in an appeal such as this
IS not whether appellant was in the business of investing
but whether the Investnents in question were integrally
related to appellant's trade or business. (APQea of
Standard O | Conpany of California, supra.) n order for
US T0 answer that questron, evidence denonstrating the
rel ationship, or lack thereof, between the investnments
and the unitary business mustbepresented. Here, there
I's no explanation as to the nature of appellant's invest-
ments-nor IS there a factual explanation as to why these
particular investnents were unrelated to appellant's
unitary business activities. Wthout such evidence,
aPpeIIant's statement sinply presents a conclusion to the
ultimate legal inquiry. Such a conclusion wthout
supporting evidence is insufficient to satisfy appel-

| ant's burden of proving that the purchase of the notes
did not occur in the regular course of appellant's trade
or business or that appellant acquired, nanaged, and

di sposed of the intangibles in a nmanner that separated
them fromthe integral operation of aPPeIIant's unitary
busi ness. See Appeal of Johns-Mnville Sales Corpora-
tion, supra.

_ As the record |acks probative evidence to sup-

. ort its position, appellant has failed to satisfy its
urden of proof and we are unable to find that respondent's

determnation was incorrect. (Appeal of Johns-Manville
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Sal es Corporation, supra.)

Accordi ngly,

action 1n this matter nust be sustained.

-382-

respondent's




“ Appeal of westlake Petrol eum |Inc.

ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T |'S HEREBY ORDERED, ADJUDGED AND DECREED
pursuant to section 25667 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of westlake Petrol eum Inc., against proposed

assessments of additional franchise tax in the amunts of

$9, 627, $7,179, and $10,952 for the income years ended
June 30, 1979, June 30, 1980, and June 30, 1981, respec-
tively, be and the sane is hereby sustained.

Done at Sacramento, California, this 10th day
of  June » 1986, by the State Board of Equalization,
with Board Menbers M. Nevins, M. collis, M. Bennett,
M. Dronenburg and M. Harvey present.

Ri chard Nevins , Chairnan
Conway H Collis , Member
william M Bennett , Member
Ernest J. Dronenburg, Jr. . Menber
Wl er Harvey* , Member

*For Kenneth Cory, per Government Code section 7.9
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